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previous to the peruſal of the following 
argument and ſpeech, that in the year 1748, 


the Corporation of London made a by-law, 
with a view, as they alledged, of procuring 


fit and able perſons to ſerve the office of ſher- 


iff of the ſaid Corporation ; impoſing for that 
end a fine of four hundred pounds and twen- 


ty marks upon every, perſon who, being no- 


minated by the Lord Mayor, Kdined ſtand- 


ing the election of the Common- hall; and ſix 
hundred pounds upon every one who, being 


elected by the Common- hall, refuſed to ſerve 


the office. Which fines they appropriated to 
defraying the N h of ee, the Man- 
ſion- houſe. 


Many Diſſenters wernomingted 10 elect⸗ L 


ed to the ſaid office, who were incapable of 
ſerving ; it having been enacted by the Cor- 
poration- act (13 Car. II. ſtat. 2. c. 1.) that no 


perſon ſhould be elected into any Corpora- 


. tion- offices, who had not taken the ſacrament 
| A2 in 


I is proper the reader ſhould be apprized, 7B 


iv ADVERTISEMENT. 

"mM the church of England within a year pre- 
ceding the time of ſuch election; and ſeveral" 
of them, accordingly, paid their fines, to the 
amount of above fifteen thouſand pounds. 
Some at length refuſed to pay their fines, ap- 


. prehending they could not be obliged, by law, 
to fine for not. ſerving an office to which. they 


were, by law, uneligible. The city, there- 
fore, brought actions of debt againſt them i n 
a court of their own, called the Sheriffs Court, 
for the recovery. of thoſe fines, After many 
delays the cauſe came to a hearing in the 
caſe of Allen Evans, Eſq; and judgment was 
given for the Plaintiff in September 1757, 
The Defendant Evans brought the cauſe be- 


fore the Court of Huſtings, another City- 


court, to which an appeal lay; and the Judg- 
ment was there affirmed by the Recorder in 
the year 1759, The Defendant then, by 
writ of error brought the cauſe AGES the 
Court of Judges. Delegates, called. the Court 
of St. Martin's ; the delegates were Lord Chief 
Juſtice Willes, Lord Chief Baron Parker, Mr. 


Juſtice Foſter, Mr. Juſtice Bathurſt, and Mr, 


| Juſtice Wilmot. Lord Chief Juſtice Willeg 
dying before judgment given, the reſt of the 
delegates delivered their opinions ſeriatim, 


July: 5, 1255 and unanimouſly reverſed the 
| judgment 


0 


ADVERTISEMENT. v_ 
judgment of the Sheriff's Court and Court of 
Huſtings. The Corporation then by writ of 
error brought the cauſe before the Houſe: of 
Lords, when all the judges, who had not fat 
as delegates, except Mr. Juſtice Yates who 

Was ill, gave their opinions ſeriatim, Feb. 3d 
and 4th, 1767, upon a queſtion put to them 
by the Houſe. After which Lord Mansfield 
in his place as a peer, made the juſtly-ad- 
mired ſpeech, which is here publiſhed ; con- 
cluding it with moving, that the judgment 
be affirmed; which was done immediately 
without any debate, or a diſſentient voice. 
This was a cauſe of great expectation; it 
was intereſting to the Diſſenters not only in 
London, but in every corporation in the king- 
dom; ſince they might, any of them, follow _ 
the ſteps of the city of London; make a by- 
law to fine thoſe who refuſed to ſerve Cor- 
poration- offices, under pretence of procuring 
ft and able perſons; and then chooſe Diſſent- 
ers who had not taken the ſacrament at church 
within a year preceding the time of ſuch e- 
lection, to any number they thought proper; 
who, provided the city of London had ſuc- 
ceeded in this leading cauſe, would have had 


the alternative, of ſubjecting themſelves to a 
. . 
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proſecution; and to heavy penalties, if they 
ſerved the office under the incapacity incur- 


red by the Corporationract; or of paying their 


fines, to any amount the en 3 
think: fit to impoſe -. 


In the following — the principles of 


| Religious: Liberty, the right of all peaceable 


and loyal ſubjects, Diſſenters from the Efta- 
bliſhed Church, to a Toleration, the miquity | 
of perſecution, and particulary of the by- 


law of the city of London, in direct oppo- 


ſition to the act of Toleration, ſubjecting . 


Proteſtant Diſſenters who, refuſed ſerving the 


office of Sheriff to a heavy fine, are ſet forth 
in a clear and maſterly manner, with all that 
ner vous ſtrength and force of eloquence which 
in a peculiar manner- diſtinguiſhes the great 
lawyer who ſpoke it. This ſpeech therefore, 
delivered on ſo important an occaſion, and 
before ſuch an Auguſt Aſſembly, well merits 


the attentiye peruſal of every candid and im- 


partial reader, who wiſhes well to the cauſe 


of Liberty, to the Proteſtant ac inter | 


eſt, _ to Bae N 1 mankind. 


: - 


— 
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Lord e AR. 5 W in 5 2 "th 
Lords, in the Caſe, of the Chamberlain of 
Ledi. againſt ALLEN Evans, E. | 


- My Lon DS, * 


99.506 S I made the motion for raking 
A wp the opinion of the learned Judges, 
and propoſed the queſtion, your 
19355 Lordſhips have been pleaſed to 
put to them; it may be expected, that 1 
ſhould make ſome further motion, in conſe- 
quence of the opinions they have delivered. 
In moving for the opinion of the Judges, 
T had two views: The firſt was, that the 
Houſe might have the benefit of their aſſiſt- 
ance, in forming a right judgment in this 
cauſe now before us, upon this writ of error: 
The next was, that, the queſtion being ful- 
ly diſſcuſſed, the grounds of our judgment, 
together with their exceptions, limitations, 
and reſtrictions, might be clearly and certain- 
1 known; as a rule to be followed hereafter, 
in all future caſes of the like nature: And 
this determined me as to the manner of 
wording the queſtion, „How far the De- 
<< fendant might, in the preſent caſe, be al- 
e lowed to plead his diſability in bar of the 


action HOVER . him ?” 1 
"Ie 


9 Lord MANSFIBLD's hs . 5 


The g queſtion, thus worded, ſhews the po | 
4 ps which your Lordſhips thought this 4 
turned; and the anſwer neceſſaril ly fixes a 


criterion, under what circumſtances and by 
what perſons ſuch a diſability may be plead- 
eld, as an exemption from the penalty inflict- 
ed by this by-law, upon thoſe ho echne 
taking es them the: office of Sheriff. 


. every view in which. I kane: been able 
to conſider this matter? 1 think this N 
n ſupported. 8 * 


tk they rely on 'the 88 by : 
| the literal ' and expreſs proviſion of that act 
no perſon can be elected, who hath not with- 
in a year taken the ſacrament in the Church 
of England; the Defendant hath not taken 
the ſacrament Within a year: he is not there- 
fore elected. Here they fail. 
If they ground it on the general deſign or 
the legiſlature in paſſing the Corporation act; 
the deſign was to exclude Diſſenters from of- 
ce, and difable them from ſerving. For in 
thoſe times, when a ſpirit of intolerance pre- 
vailed, and ſevere meaſures were purſued, the 
Diſſenters were reputed and treated as per- 
ſons ill- affected and dangerous to the Go- | 
vernment: The Defendant therefore, a Dij- 
ſenter, and in the eye of this law a perſon | 
dangerous and ill- affected, is excluded from 
office, and 18 from ſerving. | Here ard 


8 * 


lar | 


in the Houſe of Lords. 9 
law ; ſince that by-law was profeſſedly made 


to procure fit and able perſons to ſerve, the 


office, and the Defendant is not fit and able; 
being expreſsly ad by Statute-law ; here 
1 they ground i iron his diſability being ow- - 
ing to a negle& of taking the ſacrament at 
church, when he ought to have done it; the 

Toleration-act having freed the Diſſenters 
from all obligation to take the ſacrament at 
church, the Defendant is guilty of no neglect, 


nao criminal neglect.” Here therefore they fail. 


Theſe points, my Lords, n W clear 
20 plain- 5 | 


The Corparſtinn-a&, vleaded by. hs De- 
fendant as rendering him uneligible to this 
office, and incapable of taking it upon him, 
was moſt. certainly intended by the legiſla- 

ture to prohibit the perſons therein deſcribed 
being ele ected to any. corporation offices, and 
to diſable them from taking ſuch offices upon 
them. The act had two parts: Firſt it ap- 


3» 


pointed a commiſſion for turning out all that 


were at that time in office, who would not 
comply with what was required as the con- 
dition of their eontinuance therein, and even 
gave a power to turn them out though they 


ſhould comply: and then it further enacted, 


that from the termination of that commiſſi- 
on no perſon hereafter who had not taken the 
ſacrament, according to the rites of the Church 
of England within one year preceding the time 
| of ſuch election, ſhowed be placed, choſen, or 
B ; elected, | 


io Lord Ma NSPIELD's Seen 5 


elected, into any office of or belonging to the 
government of any corporation : And this was 
done, as it was expreſgly declared in the pre- 
amble to the act, in order to perpetuate the 
ſucceſſion in corporations in the hands of per- 
ſons well-affected to the 1 in nen 
and 8 | 
It was not their deſign, as hath Germs ſaid®, 
7 to bring fuch -perſons into corporations by 
_ *© inducing them to take the ſacrament in the 
Church of England; the legiſlature did not 
mean to tempt perſons who were ill- affected 
to the government, / occaſionally to conform: 
It was not, I ſay, their deſign to bring them 
in; they could not truſt them, leſt they ſhould: 
uſe the power of their offices to diſtreſs and 
- arinoy the ſtate. And the reaſon is alledged 
in the act itſelf: it was becauſe there were 
< evil ſpiritsꝰ amongſt them; and they were 
afraid of evil ſpirits, and determined to keep 
them out: And therefore they put it out of 
the power of electors to chooſe ſuch perſons, 
and out of their power to ſerve; and aceord- 
ingly preſcribed” a mark or character, laid 
down a deſcription whereby they ſhould be 
known and diſtinguiſhed by their conduct pre- 
vious to fuch election; inſtead of appointing. 
a condition of their ſerving the office, reſult- 
ing from their future conduct, or ſome conſe- 
an tent action to be performed, by them: they 
lared ſuch perſons incapable of being chof- 


en, as Tue not taken the rpg 7 in the 
| church” 


yy Mr. Baron Perrot. 


in the Houſe of Lords. 11 
church within a year before ſuch election; 
and without this mark of their affection to 
the church, they could not be in wan and, 

there could. be no election. 

But as the law then food, : no man . 
bave: pleaded. this diſability, reſulting, from 
the Corporation- act, in bar of ſuch an action 
as is now brought againſt the Defendant; be- 
cauſe this disable was owing to what was 


thenin the eye of the la a crime; every man 


—* 


being required by the canon- law, received and 


| confirmed by ſtatute-law, to take the ſacra- 


ment in the church at leaſt once a year: The 


law; would not permit a man to ſay, that he 

had not taken the ſacrament in the Church of 

England; and he could not be allowed to 

| ever 4t in bar 1 an _ brought, en 
— 

But che aſi is quite And ſince the act as 


Toleration : It is now no crime for a man, Who 
is within the deſcription. of that Act, to fay 


he is a Diſſenter; nor is it any crime for him 


not to take the ſacrament according to the 


rites of the Church of England: Nay, the 
crime is, if he daes it ne do che dictates 


of his conſcience. n 
If it is a crime not to we the ne 


at church, it muſt be a crime by ſome Law ; 


which muſt be either Common or Statute-law, 
the Canon- law inforcing it depending wholly | 


upon the Statute- law. Now the; Statute- law 
is repealed as to perſons capable of pleading 


that they are ſo and fo qualified; and there- 


fore the Canon-law is repealed with regard to 
| 2 2 « + ” thoſe 


& 
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_ thoſe perſons. If it is a crime by Common- 
law, it muſt be ſo either by Uſage or Prin- 
_ ciple.. There is no ulaye: or cuſtom, mdepen- 


, which makes Noncon- 
The eternal principles of 
are part of the Common- law: 

zal principles of Revealed Religion 
art part of the Common-law ; fo that any per- 
ſon - reviling, ſubverting, or ridiculing them, 


dent of poktiy la 


may be proſecuted at Common-law. But it 
cannot be ſhewn from the principles of Natur- 
7 al or Revealed Religion, that, independent of 


poſiti ve law, temporal pugiſhments ought-to 


be inflited- for mere opinions with . to 


mera modes of worſhip. + . 
Perſecution for a ſincere, though erroncoul 
conſcience, is, not ta be deduced fromireaſon 


or the fitneſs of things ; it can ee oh Rand, 2 


on poſitive FA 1 , | a | 3 
1. hath been ſaid 8 "that. « the 3 


&« act only amounts to an exemption of Pro- 


Y teſtant Didſenters from the penalties of cer- 
„ tain laws therein particularly mentioned, 
{© and to nathing more; that if it had been 


" intended to bear, and to have any operati- 


on upon the Corporation · act, the Corpora- 


F tion-act ought to have been mentianed 


therein; and there ought to have been ſome 
t enacting clauſe, exempting Diſſenters from 
profecution in conſequence af this act, and 


„enabling them to plead their not having 


be eve the ne according to the 


* Mr, Baron Perrott, 


in . Houſe of 144 HE. 13 


6. «rites of the Church of England, in bar of 
ſuch Action. But this is much too limi- 
ted and narrow a conception of the Tolera- 


tion- act: which amounts conſequentially to 5 


great deal more than this; and it hath 
quentially an influence and operation upon the 
Corporation act in particular: The Tolerati- 


on- act renders that which was illegal — 


now legal; the Diſſenters way of worthip is 
permitted and allowed by this Act; it is not 


only exempted from puniſhment, but renders 


ed innocent and lawful ; it is £sTABEISHED? 


it is put under the protection, and is not mere- 


ly under the connivance, of the law. In caſe 
thoſe who are —— by - law to Tegiſter 
Diſſenting places o worſhip, worſhip, refuſe on any pre- 
tence to do it, we muſt, r ee 
ſend a Mandamus to com pel them. 
. Now there cannot be a plainer pdſition, 
than that the Law protects nothing, in that 
very reſpect in Which it is in the eye of the 
law, at the ſame time, a crime. Diſſenters, 
within the deſeription of the Toleration- act, 
are reſtored o A LEGAL CONSIDERATION 


AND CAPACITY ;"and'an hundred conſe- 


quences will from thence follow, which are 
not mentioned in the Act. For inſtance, pre- 


vious to the Toleration- act, it was unlawful 


to deviſe any! legacys for the ſupport of Diſ- 


ſenting egations, or for the benefit W— 


DidſentingMinifters ; for the Law knew no 
ſuch aſſemblies, and no ſuch 
ſuch a deviſe was abſolutely void, being left 
{9 what the law called i ſuperſtitious 800 

tt But 


perſons; and 


q <<. himſelf;”; But when this maxim is applied 


14 Lord Maxs rep 5 Web, * 


But will it be ſaid in any Court in e 
that ſuch: a deviſe is not a good and valid 
one now And yet there is nothing ſaid of 
This im the Toleration- act. By that Act the 
Diſſenters-are freed, not only from the pains 
and penalties of the Laws therein particular- 
Ty-ſpecified; but from all eceleſiaſtical cenſures, 
and from all penalty and puniſhment whatſo- 
ever gen account of their Nonconformity; 
Which is allowed and protected by this act, 
And is therefore itt the eye of the law no | 
 Jenger:a crime. Now if the Defendant _ | 
ay he is a Diſſenter; if the Law doth not 
his mouth; if he may declare, that he heck 
not taken the ſacrament according to the rites 
of the Church of without being con- 
as criminal; if, I ſay, his mouth is 
Rapper by the Law, he may then plead 
; 1 taken the ſacrament according 
to the on the Church of England, in bar 
of this action. It is ſuch a diſability -as'doth - 
not leave —— action, or to any 
| | uſhmen whatſoever. 4. i. . | 
18 N 7 111 | 
| "low indeed faid-*/ to-be, 4% a nd; 
4% Phat a mae! ſhalt not be allowed to diſable 


Ya 


to the preſent caſez it is laic down in too large 
a fenſe.; I fay: when it is entended to compre- 
hend a legal diſability it is taken in too great 
_ latitude. What! Mall not a mam be allow). 
| ws to ee nun and able? Theſe 


words 


: * 3 5 8 wy A 
; 4 : 


Po E Mr. des Parrot, 


r 


ſonable excuſe, he may plead 
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words are inſerted in the By-Law, as the ground 
of making it; and in the Plaintiff's declarati- 
on, as the ground of His action _ the De- 


fendant-: it is alledged, that the Defendant- 
was fit and able, and that he refuſed to ſerve: 


not having a reaſonable excuſe. It is certain, 


and it is hereby in effect admitted, that if he 
is not fit and able, and that if he hath a rea- 
it in bar of this 


not worth fifteen thouſand pounds, provided 


that was really the caſe; as a circumſtance 
that would render him not fit and able. And 


if the law allows him to ſay, that he hath not 


taken the ſacrament according to the rites of 
the Church of England, being within the de- 
ſcription of the. Toleration- act; he may plead 


that likewiſe, -to ſhew- that he is not fit and 


* 


able: It: is a reaſonable; it is a lawful excuſes. 


2 ee the meanifig of this maxim, 
c ＋ 


a man«ſhall not diſable himſelf,” is 
ſolely this, That a man ſhall not diſable him- 
ſelf by his own wilful crime: And ſuch a diſ- 


ability the law will not allow him to plead. 


If a man contracts to ſell an eſtate to any 
perſon upon certain terms at ſuch a time, 
and in the mean time he ſells it to another; 
he ſhall not be allowed: to-day, Sir, I can- 
not fulfill my contract; it is out of my poꝰ.] 
er; have ſold · my eſtate. to another. Such 
a plea would-be no bar to an action, becauſe 


the act of his ſelling it to another is the very 


breach of contract. So likewiſe a man, who 
hath ' promiſed marriage to one lady, and af- 


o 4 


16 


Lord Mansrixtb- 5 PLA 


terwards marries another, cannot plead in bar 
of a-proſecution from the firſt lady, that he is 


firſt. 


that he: 


already married; becauſe his marrying the ſe- 
dond lady is the \ very breach of promiſe to the 


- A. man; ſhall not be allowed to plead, 


tion, 


thou 


was drunk, in bar of a criminal pro- 


perhaps he was at the time 


as incapable of the exerciſe of reaſon as if he 


had been inſane; becauſe his drunkenneſs was 


cuſe one crime 
dier, who cut 


ft 


üttelf a crime: he ſhall not be allowed to ex- 
another. The Roman ſol- 
his thumbs, was not ſuffer- . 


ed to plead: his: diſability for the ſervice, to 
unity; becauſe 


rocure his diſmiſſion with im 
edly rought on him 


incapacity was deſi 
by his own wilful . 
obſerve ſo good an agreement among the judg- 
es upon this point, who have ſtated it win 


- great preciſio and clearneſs. 


When it wis ſaid.*'thereforey That © a man 


& cannot plead 


5 his crime, in excuſe for 
62 doing. What he is by law required to do; 


or not ; 


it only amounts to this, That he cannot plead 


in excuſe what, when pleaded, is no excuſe: 


but there is not in this the ſhadow of an ob- 


Pleading a legal diſqualification. 


minated to be a Juſtice of the Peace, 


jection to his pleading what is an excuſe, 


If he is no- 


he may 


ſay, I cannot bea Juſtice of Peace, for I have 


« 

* 
* 
© 


& 3 


. # * a 


Mr. Biron Perot, | 


N 


not an hundred pounds &., year. In like man- 
ner a Diſſenter may plead, have not qualifi- 
3 1 4 and I cannot . * am not . 3 


* 


ime for not ſerving... . 


_ ;pinion, wholly inf 


EF 
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ed to. qualify and you. have, no night to fine 


E hath been fad., "That * che 


ng hath 
a right to the ſervice of all. his ubjects. , 


* 


Aud this en is Very aue provided it be 
: properly ualified. BE 5 ely, againſt the o- 
peraàtion of this general right in particular caſes, 
$1 man may plead a Natural or Civil diſability. 
1 not a man plead, that he was upon. the 
a eas ? May not. idiocy or lunacy. be plead- 
: a ande 


W 775 axe Natural diſabilities: 
oy of a. 7.1 of law? and much 


2 805 0 f Parliament ?' which ; are vil. | 
tie 


I hath been faid +, to. be t 4 maxim, that 

n man can lead, his being a. lunatio, to 
a avoid 5 a de executed, * excuſe an act 
ha done, at that time; becauſe,” it is ſaid, ws 
2 he was a lunatic, he, could 1 not remember 
* any, action he did during the period of his 


5 40 inſanity.” And this was docttine formerly 
laid down by ſome Judges; 


but J am glad to 
find, that Hf late it — been generally 7275 
ded; for the 12 on aſſigned for it is, in my 

| ient to ſupport. it; 
cauſe, though he could not remember what 


: : 775 during his inſanity, yet he might juſtly 


5 boy ver executed | ch a deed, or did 
action, it muſt have been during his 


N or lunacy; for he did not do it 
either before OT ace that tune: ; 5 


A to che caſe, in N iich 1 len of in 
ſanity 


: C . Baron N 1 1 AE "A < 


* £ * 4 


1 Lord MansrizLD's Speech. 


ſanity was actually ſet afide ; it was nothing 
more than this: It was when they pleaded ore 
tenus ; the man pleaded, that he was at the 
: Farm out of his ſenſes. It was replied, How 
= rr 57 vou was out of — ſenſes? 
af win thi ſo, knows himſelf to be ſo. 
0 zccording ly tis p s this quib- 
| ble {er afide; 45 becauſe it not a valid 
one, if he was out of his ſenſes ; but becauſe 
ey conchided, he was not out of his ſenſes. 
If ſie had alledged, that he was at that time 
oa WE Weng” a pprehended to be out of his 
| no Ie could have been taken 
of his manner of expreſſing himſelf; and his 


| plea muſt have bern allowed to be good. 
As to Larwoodꝰ's caſe; he was nat altow- 
ed the benefit of the Tobkration-act, becauſe . 
ke did not plead it. If he Had inſiſted on his 
right to the benefit of it in his plea, the judg- 
Ho muſt ha ve been different. His inſerting 
it in his replication was not allowed, not be- 
cauſe it as not an allegation that would have 
excuſed him, if it had been originally taken 
notice of in his plea; but becauſe its being on- 
5 RE mentioned afterwards _ a Geparture from 
his plea. | 
In che caſe of the Mayor! of Guildford, the 
Toleration-act was pleaded, the plea was al- 
lowed good, the diſability being efteemed a a 
lawful one; and the judgment was right. 
And here the Defendant hath likewiſe. in- 
_ fifted'on his right to the benefit of the Tole- 
ration-act in his plea; he ſaith he is boni fide 
a Diſlenter, within the deſcription of the To- 


- teration- 
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ty), if France had continued to cheriſſi the Je 


ſuits, and to perſecute the Huguenots. There 
= no occaſion to revoke 25 edit of Nants; 
e Jeſuits needed to have adviſed a 
male ar to what . — for, in the pak 
fent caſe : Make a law to render them: i incap- 
able of offre; make another,” to puniſh them 
for not ſerving: If accept,” puniſh them 
(for it is adinſtted on all hands; that the De- 
fendant in the cauſe before your Lotdfhips"is 
been for taking the office upon him): 
f they accept, puniſh them; if they refuſe, 
puniſh them; if they ſay, yes, puniſh them 
if they ſay, no, puniſh them. My Lords, this 
is a moſt exquiſi te dilemma, from which chere 
is NO eſcaping z it is a trap a man cannot get 
out of; it is as bad petſecution as chat of Pro- 
exuſtes: If they are too ſhort, ſtretch them; if 
they are too long, lop them. Small would | 
have been their conſolation to have been g 
ly told, The Edict of Nants is kept invi able; | 
von have the full benefit of that Act of To. 
may . the ſacrament in your 


ake not com- 


z you / 


a the City of ond ar of 4 proceeding in 
France, how would they exelaim againſt the 
jeſuitical diſtinction! and yet in truth it comes 
from themſelves : the Jefuits never thought of _ 
it: when they meant to perſecute, their Act of 
Toleration, the Edict of Nants, was repealed. 

This By-law, by which the Diſſenters ate to 
be 9 — to this wretched dilemma, is a By- 


law of the City, a local corporation, * 


Tals. as this caſe but told 3 


* s e in * and Wy"! knew him 
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to an Act of Parliament, which is the law of 
the land; a modern By-law, of very modern 


date, made long ſince the Corporation- act, 


long ſince the Toleration- act, in the face of 


5 pony : for they knew. theſe laws were in 4 


hy as made in ſome year of the reign 
= the te king: I forget which; but it was 


made about the time of Building the Manſion- 
houſe... Now if it could be ſuppoſed, the City 
have a power of making ſuc 


a By-law; it 
would entirely ſubvert. the Toleration- act, the 


8 deſign of which was to exempt the Diffenters 


rom all penalties.; for ec a By-law they 
e it in their power to make ee Diſſent- 
er pay a fine of ſix hundred pounds, or any 


> ſum they pleaſe; for it amounts to that. 
„ The, proßeſſed delign, of making this, Ey. 
law, Was to get fit and able perſons to ſerve 


the office : and the Plaintiff Jets, forth in his 
declaration; that if the Diſfenters are exclud- 
ed, they ſhall want fit and able perſons. to 


lerve the office. But were I to deliver my 
own ſuſpicion, - it would be, that they did not 
fo much wiſh for their ſervices, as for their 
fines. Diſſenters have been appointed to this 
office, one wha was blind, another who was 


bedridden; not, I ſuppoſe, on account of their 
being fit and able to ſerve the oſſice. No; 


they were diſabled both by. Nature and by 


Law. b 
+ We: had 4 Caſe lately i in the Courts bels 

perſon choſen Mayor of a Corporation, 
it , was beyond the ſeas, with his Majeſ- 


<TD LAs Om 


1t 


that he cannot in conſcience do it; anc 
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leration- act; that he hath taken the oaths. and 
. ſubſcribed the declaration required by that Act. 
to ſhew that he is not a Popiſh Recuſant, that 
he hath never received the ſacrament accord 

ing to the rites of the Church of 


for more than fifty 4 P paſt he hack not rok | 
preſent at Church at the celebration of the e- 


ſtabliſhed worſhip ; but hath conſtantly receive 


ed the ſacrament, and attended divine-ſervice, 5 
among the Proteſtant Diſſenters. And theſe 


facts are not denied by the Plaintiff: though 
they might eaſily have been traverſed, and it 
was incumbent upon them to have done it, if 


they had not known they ſhould certainly fail 


in/it, There can be no doubt therefore that 


the Defendant is a Diſſenter, an honeſt conſci- 
entious Diſſenter; and no conſcientious Diſ- 
enter can take the ſacrament at church; the 

endant ſaith he cannot do it, and he i is noet 
obliged to do it. And as this is the caſe, as 
the Law allows him to ſay this, as it hath not 

ed his mouth; the plea w 8 

is a; lawful plea, his diſability. being. through 


no crime or fault of his own; I ſay, he is diſ- 


abled by Act of Parliament, without the con- 
currence or intervention of any fault or crime 
of his own; and therefore he may plead this 
Ae, in bar of the wan action. 


The 3 * ” Atheiſts , infidels * is oug 


: % the WO queſtion they come not with- 


C2 2 in 


v Objetd by Mr. has. anon” 18 


* 
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in the deſeription of the Toleration: act. And 

this is the ſole point to be enquired into, in all 
caſes of the like nature with that of the De- 
fendant, who here pleads the Toleration- act; 


Is the man bona fide a Diſſenter within the de- 5 


ſeription of that Act? If not, he cannot plead 
his diſability in conſequence 'of his not having 
taken the ſacrament in the Church of England: 
if he is, he may lawfully and with Re ie 
it, in bar of ſuch an action. And the oor; F 
on which this diftinetion is grounded, muſt be 
tried by a ju! 
It hath been faid . chat * this being a mat 
4 ter between God and'a man's on conſci- 
& ence, it cannot come under the cognizance 
of à jury.“ But certainly it may : and, 
though God albne is the abfolute judge of 4 
" man's religious profeſſion, and of his conſci- 
ence; yet there are ſome marks even of ſin- 
cerity ; ; among Which there is none more cer- 
' tain than conſiſtency, - Surely a man's finceri- 
ty may be judged of by overt-acts: It is a 
jaſt and excellent maxim, which will hold 
good in this as in all other caſes, By their 
fruits ye ſhall know them Do pf 
do not fay go to Meeting now and then 
but do they frequent the Meeting#houſe i ?. Do 
they Join generally and ftatedly, in divine Wor- 
ſhip with diſſenting congregations ? Whether 
they do or not, may be aſcertained by their - 
neighbours, and by thoſe who frequent the 
- fame Pay _ e In caſe a man hath' 
ovealiogs | 


* Mr, Baron Peryott, 


; 
| 
| 


} 
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ey conformed for the ſake of places 
of truſt, and profit; in that caſe I imagine, a 
Jury would not heſitate in their verdict. If a 


man then alledges he is a Diſſenter, and claims 
the protection and the advantages "of the To- 
leration- act; a jury may juſtly find, that he is 


not a Diſſenter within the deſcription of the 


Toleration-act, ſo far as to render his diſabi- 
lity a lawful one: If he takes the ſacrament 
for his intereſt, the jury may fairly conclude, 
that his ſcruple of conſcience is à falſe pre- 


xence when ſet up to avoid a burthen. 


The Defendant i in the preſent 8 N 
that he is a Diſſenter 8 the deſcription of 
the Toleration- act; that he hath” not taken 
the ſacrament in the Church of England with- 
jn one year preceding the time of his ſuppoſed 
election, nor ever in his whole life; a that 
he cannot in conſcience do 1t. 

. Conſcience is not contreutithil A; human 


| ny nor amenable to human tribunals. Per- 


ſecution, or attempts to force gonſcience, will 


never produce conviction; and are only calcu- 
lated to make hypocrites, gr----martyrs. 


My Lords, there never was à ſingle. in- 


ſtance from the Saxon times down to our 
own, in which a man was ever puniſhed for 
erroneous opinions conerning rites or modes 


of worſhip; but upon ſome poſitive law. The 


common law of England, which is only com- 
mon reaſon or uſage, knows of no proſecuti- 


on for mere opinions: For Atheiſm, Blaſphe- 


| MY 2 and * the n. . there 


have 


— — 
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"IN been mftanees of pe roſeeuted and 
upon the common, 8 but bare 
1 is no ſin by the comme law; 
and all politive laws. inflict y pains or 
penalties for Nonconformity to the. eſtabliſhed” 
rites and modes, are repealed by the Act of 
| Toleration ; and Difſenters are thereby ex- 
empted from all eccleſiaſtical. cenſures. 
hat bloodſhed and confuſion have been 
ogcafioned from the reign of Henry the Fourth, 
when the firſt penal ſtatutes were enacted, 
down to the Revolution in this kingdom, by 


laws made to force conſcience; There is no- 


* 
* 1 — 


bn agua, more unreaſonable, more in- 
conſiſtent with the rights of human nature, 
more contrary. to the ſpirit and precepts of the 
Chriſtian Religion, more iniquitous and unjuſt, 
more impolitic, my Perſecution... It is againſt 
Natural. Rehgio „nes Religion, and | 
ſound Policy. 

Sad „ and, a. | large mind, mught 
chat . — the Preſident De Thou, this 
00 man read the many admi- 


5 0 _— which, though a Papitt, 1 — hath | 
dared to advance upon the ſulyect, in the de- 


dication of his hiſtory to Harry the Fourth of 
France (which I never read without,rapture); - 
and he will be fully convinced, not only ho-] 


| cruel, but how. impolitic, it is to perſecute 


for religious opinions. I am ſorry, that of late 
his countrymen have begun to open their eyes, 
ſee their error, and adopt his ſentiments: I 


ſhould not have broke my heart, (I hape I 
5 — ſay ſo without breach of chriſtian chari- 


ty), 


Acts of Parliament; As 
his plea is good, I conchide With 
TIES, 3 


- » — 
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to be ſo. Did they want iff to ſerve the of 
fice? No; it was impoſſible. But they - had. 


4 mind to continue the former Mayor a year 
longer, and to have a re for ſetting aſide 


him who was now choſen,” on all future oc- 


| eaſions, as having been elected before. 


In the cauſe before your Lordſhips, the De- 


fendant was by law meapable at the time of 


his pretended election: and it is my firm per- 


ſuaſion, that he was choſen becauſe he was in- 


capable. If he had been capable, he had not 
been choſen ; for they did not want him to 
ſerve the office» They choſe him, becauſe 


without a breach of the law and an uſurpati- 
on on the Crown, he could not ſerve the of- 


_ ice. + They choſe him, that haymight fall un- 
der the penalty of t ir By-law made to ſerve 
a particular purpoſe : In oppoſition to which, 


and to avoid the fine thereby impoſed, he hath 


pleaded? a legal diſabilit 7 ende on two 


by hat the. asse be ene * 4 . 


SARS PEARCE. eee 


- The Judgment Was Wanne affirmed, 
Nemine” contradicente; and the Sale i in the 


Journal i is in 125 following words: 1 


Dir A eur * Februar 176% 
I is ordered and adjudged 8 the Lords 25 
D 


am of opinion, that | 
1 . 5 


. 


I ritual and Temporal in Parliament aſſembled; 
=. That the Judgment given by the Commiſſi- 
oners Delegates-appointed to hear the Errors. 
in a Judgment given in the Sheriff's Court, 
London, and affirmed by the Court of Huſt- 
ings, reverſing the Judgment of the Sheriff's 
Court and Court of Huſtings, be and the ſame 
q is hereby affirmed ;_agd that the Record ho 
il remittd. . ft 


ode de. ctr tar aire — W . * 
— — es Io — < 
—— — rr K 


2 


3 


| .._ Lately publiſhed fPriee a Britiſh Sixpence. 
| XX CaALM and. plain ANSWER to the EnqQuizys 
| | by Why are you a Piss ENTER from the Church of 
| NGLAND 7? Containing ſome Remarks on its Doc- 
TRINE, SriRArfr, 1 and ſome of its 


Orriczs Sue s of DevoTion. By the Author 
of the Diſfentrhig Gentleman's LITT ERS to WRITE, 
Being a ſummary View of the Arguments contained in 

7 thoſe Letters. Every plant which my heavenly Father 
. - hath not planted, all be ravted up, Matt, xv. 1123. 

| h This production eomes from one of the ablelt Writers 3 
i | 1 wrong, the Diffenters, and one who hath N 24 
5 | ( \inguithed himſelf as a zealous Champion in the Cauſe - 

| | Jof Non-conformity, With regard to the preſent En- | 
| _& quiry, the leaſt that can be ſaid of it is, that it point? 
i | out, with great Acuteneſs and Vivacity, the ſuppof= -., | 


- 8 — — 0 
— — — e 
A — oe * 


i ed Deficiencies and Errours in the Doctrines, Spirit, 
| 4 Conſtitution, and devotional Forms and Offices of the 


[| -- 2 Church of England,” See MonTaLyY Review, 
lf ly 8 
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